Case No: 4RM 00623

IN THE ROMFORD COUNTY COURT

24 October 2005
Between
Carol Gaynor Claimant
-and -
Central West London Buses Ltd
T/a First Transforming Travel Defendant

JUDGEMENT

1. This appeal raises a short but important point on conditional fee
agreements (CFAs).

2. The facts of the case are wholly unremarkable. The claimant
issued proceedings in February 2004 for damages arising out
of a road traffic accident which occurred in November 2002.
Liability was admitted and the parties reached a settlement on
the issue of quantum which was incorporated in a consent
order lodged with the court in April 2004. The order provided
that the Defendants would pay the claimant her costs on a
standard basis to be subject to detailed assessment if not
agreed.

3. Costs were not agreed and the claimant’s solicitors lodged their
bill for assessment in the Supreme Courts Costs Office. The
matter came before Costs Judge Seager Berry on 20"
December 2005. A number of preliminary points were taken
by the defendant’s counsel Mr Gibbs. Only one now concerns
me.



4. It in common ground between the parties that the terms of the
retainer agreement between the claimant and her solicitors are
evidenced by a letter written to her by her solicitors Messers
Sherringtons and dated 20" November 2002.

5. The defendant as paying party took the point that it is not liable
to pay the claimant any costs for work done by her solicitors on
the grounds that the agreement between the claimant and her
solicitors is on its true construction a CFA which does not
comply with the relevant regulations. Consequently by the
operation of the indemnity principle since the claimant would
not be liable to pay any costs to her solicitors she cannot in turn
could not recover any costs from the defendant.

6. Costs Judge Seager Berry gave a short judgement on 8"
February in which he dealt with this point as follows:

“1. I am not persuaded that this retainer letter was
intended to be a conditional fee agreement. It does
contain a paragraph in darker type which reads:

“If your claim is disputed by your opponent and you
decide not to pursue your claim then we will not
make a charge for the work we have done to date.”

2. | do not consider that this falls within the criteria for a
CFA.  The earlier paragraph in the letter quite clearly
refers to discussing alternative methods of funding the
case and mentions legal expense insurance. If the letter
were a CFA, which | hold it is not, the various points
made by Mr Gibbs would in my judgement take it outside
the saving paragraphs in Hollins v. Russell [2003] EWCA
Civ 178, and in that event the agreement would be
invalid and unenforceable. Mr Gibbs has not cleared the
hurdle and is therefore not able to benefit from that
observation.

3. If required | can give more detailed reasons if that
would be helpful.”



7. The defendant's solicitors duly requested more detailed
reasons which were delivered in a further judgment handed
down on 8" April 2005.  This runs to 28 paragraphs. The
learned costs judge refers to a number of features of the letter
which clearly support the proposition that there was at that
stage no intention on the part of either the claimant or her
solicitors to enter into a CFA. The crucial passage in the
judgement is at paragraph 28 as follows:

“28. | prefer the submissions of Mr Hopton that there
never was an intention by the claimant to enter into a
CFA with her solicitors. That submission is wholly
consistent with the terms of the retainer letter. |
therefore hold that the retainer letter did not amount to a
CFA”

8. This finding of fact is challenged by the defendant in the notice
of appeal. Mr Gibbs, who appeared before me for the
Defendant, sought to challenge the finding of fact by the
learned Costs Judge that the parties never intended to enter
into a CFA. In my judgement although no evidence was given
on the point there was ample evidence to justify this finding
from the wording of the retainer letter and on this ground of
appeal | uphold the decision of the learned Costs Judge . Mr
Gibbs™ main point and the true thrust of his case is that the
judge has fallen into an error of law by asking himself the
wrong question.

9. What he should have done is to determine first whether the
claimant and her solicitors had entered into an agreement
which gave rise to an obligation by the claimant to pay her
solicitors costs. Having decided that there was such an
agreement he should then have gone on to ask whether as a
matter of law the agreement was a CFA as defined by section
58(2) of the Courts and Legal Services Act 1990 as substituted
by section 27 of the Access to Justice Act 1999. If so it must
follow that it was an unenforceable agreement.
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