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Introduction

In October 2009 the Ministry of Justice published a policy report which confirmed plans to implement a new process for low-volume road traffic accidents involving personal injury
. This followed prior consultation concerning personal injury claims in general
. The new process, known as the RTA Protocol (“the Protocol”), takes effect from 30 April 2010
. 
Jurisdiction

The Protocol is in three ‘Stages’ which operate via three different legal mechanisms: Stages 1 and 2 work via the Protocol itself, and stage 3 operates via CPR Part 45 VI and PD8. Consequential and supplementary provisions may also be found elsewhere in the CPR and the associated Practice Directions. 
Scope

The Protocol applies to claims for damages arising from road traffic accidents occurring on or after 30 April 2010
. In so far as costs are concerned, the Protocol applies where the claim was started under the Protocol and where it continues under it, or where it should have been started under the Protocol
 (in which case special provisions apply).  

Types of claim

The claim must include a claim for damages in respect of personal injury
, must not be a case for which the small claims track would be the normal track, and must be of a value which (excluding vehicle related damage) is no more than £10,000
. Damages for bent metal -- described by the Protocol as ‘vehicle related damages’
 -- are excluded for the purposes of valuing the claim
.

Smaller claims
The claimant's representative will be required at the outset to make a decision as to whether to pursue the matter as a small claims track case (under existing protocols), or to engage the Protocol. That decision will usually be taken before medical evidence is obtained, but once it is available and once the parties are in a position better to know the value of the claim, the defendant becomes entitled to argue that the Protocol ought not to have been engaged. This means that, in cases of doubt as to suitability, it would reasonable to follow the Protocol on the basis that that decision can be reviewed at a later stage.  In this regard it is relevant that there is no provision for claims to join the Protocol part way through, so whilst there may be opportunity to review an approbative decision to follow the Protocol, there is no opportunity to review an insouciant decision not to do so. 
Nonetheless, a defendant’s argument about suitability will not always succeed, not least because the test appears to take into account the claimant’s subjective valuation. That is, the Protocol provides that where a claimant ‘reasonably believes’ that the claim is valued between £1,000 and £10,000, the claimant will continue to be entitled to stage 1 and (where relevant) stage 2 fixed costs
 notwithstanding the fact that it is becomes apparent that it is worth less. It is not yet known whether the court will give weight to its own valuation of the claim, or whether the court must be satisfied that the claimant’s valuation was unreasonable, but it seems that in either event, the test does involve an element of subjectivity. One could argue that because the defendant has a right at the very outset of the claim to disapply the Protocol (see below) on the basis of its own valuation, it is only natural that the court should then be generous when considering the correctness and effect of the claimant’s valuation.  
The right referred to above is a right to arrest engagement of the Protocol on the grounds that the defendant values the claim as being suitable for the small claims track. That is, if the defendant responds to the Claim Notification Form (“CNF”) by indicating that he considers the claim to be a small claims track case, the claim will no longer continue under the Protocol
. Such a step would expose the defendant to risk that if the claim is ultimately found to fall outwith the small claims track, he will have lost the costs protection which the Protocol is designed to provide. Nonetheless, a defendant who did not take this step would find it difficult to argue that the Claimant’s own valuation of the claim as being greater than £1,000 was unreasonable (unless, of course, the claimant had access to evidence which, at the time, was not available to the defendant). 
Whether a claimant reasonably valued the claim will be a question of fact to be determined on the evidence. There is no reason to believe that the court will depart from the age-old principle that the court will not judge costs with the benefit of hindsight. 
Larger claims

CPR Part 45 VI provides that were a claimant does not comply with the Protocol because he valued the claim at more than £10,000, the court will have the power to subsequently find that such a valuation was unreasonable and limit the claimant’s costs to those recoverable under the Protocol
.
Excluded claims

The following types of claim are excluded from the Protocol:  
· claims made to the MIB pursuant to the Untraced Drivers Agreement 2003
 (but the Uninsured Drivers Agreement are included);

· claims where the defendant or the claimant is deceased or a protected party
;

· claims where the claimant is bankrupt
; 

· claims where the defendant's vehicle is registered outside the United Kingdom
; 

· certain types of employers’ liability claims are also excluded
; 

· claims which were previously started under the Protocol but which did not continue thereunder
. 
In addition, for all practical purposes, the costs-related aspects of the Protocol do not apply where the claimant is a litigant in person
, although other aspects of it may apply
. 
Election to exclude

For the reasons set out below, there is no express provision which affords the parties the right to elect whether the Protocol applies, but there are many mechanisms by which the parties are able to bring compliance to an end. Those mechanisms may apply at the start of the claim or as the claim has progressed to the end of Stage 1, or beyond (that is, there may be an election not to follow the protocol at all, or there may be an election to exit the protocol). Each is dealt with in turn below. Before that is done, however, it worth looking at a problem which many perceive as being the Protocol’s Achilles heel, namely, the modest benefits that it brings in terms of costs. 

The follow table sets out the ultimate costs burden on a defendant for a number of different types of claims. Scenario 1 is a low value claim which settles with the value steadily rising up to scenario 3. Scenario 4 is a case which does not settle. The details of the assumptions are set out in the footnotes. 
	Scenario
	Value (see notes)
	RTAP Costs
	Fixed Costs
	Standard Basis Costs

	1

	£1,500 general damages plus notional special damages
	£1,200.00 profit costs plus disbursements pursuant to CPR 45.30
	£1,110.00 profit costs plus disbursements pursuant to CPR 45.10
	£1,422.00 profit costs [9 hours at Grade C £158] plus reasonable disbursements

	2

	£4,000 general damages plus £1,000 special damages
	£1,350.00 profit costs plus disbursements pursuant to CPR 45.30
	£1,687.50 profit costs plus disbursements pursuant to CPR 45.10
	£2,133.00 profit costs [12 hours at Grade C £158 plus 12.5% success fee] plus reasonable disbursements

	3

	£7,500 general damages plus £2,500 special damages
	£1,200.00 profit costs plus disbursements pursuant to CPR 45.30
	£2,550.00 profit costs plus disbursements pursuant to CPR 45.10
	£2,212.00 profit costs [14 hours at Grade C £158] plus reasonable disbursements

	4

	Case goes to hearing (general damages assessed at £5,000)
	£1,700.00 profit costs plus £500 Advocate’s fee plus disbursements pursuant to CPR 45.30
	N/A
	£5,056.00 profit costs [16 hours at Grade C £158 plus 100% success fee] plus reasonable disbursements


As can be seen, where cases settle (which is the vast majority of claims), the difference between costs under the Protocol and costs under other regimes is minimal for lower value claims. Indeed, for very modest claims, it will result in a greater expenditure than ordinary fixed costs. This could present a problem because it might be that claimants try to cherry pick cases, and defendants might decide that that the savings under the Protocol are simply not worth properly engaging with it (especially given the considerable administrative burden that is created by the tight time limits). 
Exclusion at the outset

There is nothing within the Protocol which is capable of imposing a mandatory requirement under the CPR that the parties must use it, but a failure to use it may sound in costs; this is explained in detail below. Nonetheless, it cannot be assumed that it would never be reasonable not to use the protocol where it is available. In particular, the difference between the costs which are to be allowed under the Protocol and those which would be allowed under CPR Part 45 II is often very small. This raises the possibility that one or both of the parties may reasonably reject the protocol on the grounds that compliance would do nothing to save costs, but would result in the considerable administrative burden of ensuring compliance with the Protocol. 
For practical purposes, the Protocol is so easy to disapply that it is close to being optional from the defendant’s point of view: this is because it will apply only where liability has been admitted and where contributory negligence has not been alleged
. Whilst there is no authority on the point, the court would probably disfavour a defendant who kept liability in issue solely for the purpose of avoiding the operation of the Protocol, but this would be a hypothetical situation in most cases because the vast majority of cases will settle on the basis of fixed costs. Given the administrative burden of complying with the Protocol, some defendants may take the view that it is financially advantageous to allow cases to default to fixed costs. Given the lack of any effective mechanism of policing the way in which that decision is made, it is entirely possible that defendants will chose to keep liability in issue in cases where it would be financially convenient to avoid engagement of the Protocol. 
Exclusion part way through (exiting the Protocol)
Where the defendant fails to pay costs in accordance with the provisions in Stage 1, it is within the Claimant’s power to decide that the claim will no longer proceed under the Protocol. If the claimant wishes to do this, he must do so within 10 days after the expiry of the period during which that payment should be made
. Similar provisions apply to the payment of damages in Stage 2
. 
If insufficient information has been provided by the claimant, it is within the defendant’s power to state that the claim should no longer continue under the Protocol
. Where this happens, the court may, when exercising its discretion as to costs, take the claimant’s failure to give adequate information into account
. (Presumably, the court would also take into account the defendant’s conduct if the defendant had unreasonably decided that insufficient information had been given.) The defendant’s decision will be taken during Stage 1. Additionally, the defendant may disapply the Protocol if, during Stage 2, he concludes that the small claims track would be the normal track for the claim or if the admission of causation is withdrawn
. For the reasons set out above, however, the court’s ability to supervise the way in which the Protocol is used (or not used) is dented by reason of the fact that fixed costs will apply to the vast majority of claims putatively suitable for the Protocol.  
The claimant has a great deal of opportunity to exit the new regime, if that is what he wants to do; indeed, some would say that it is nearly a matter which is almost entirely within the discretion of the claimant. Protocol 7.67, for example, provides that where the claimant gives notice to the defendant that the claim is unsuitable for the Protocol because “there are complex issues of fact or law in relation to the vehicle related damages”
 the claim automatically exits from the protocol. It would be difficult to read that provision narrowly. It is perhaps telling that the example contained within the protocol itself is one of complex issues of fact or law in relation to vehicle related damage. If one considers the most basic and routine challenges to claims for credit hire charges, the claimant is required to prove (a) need; (b) period of hire; and (c) rate of hire (i.e. impecuniosity). For obvious reasons, in many cases this could be regarded as being complex. This is particularly so given the fact that the court would have to determine the matter with one evidential hand tied behind it back (that is, there would be no witness statement, and the Protocol makes no provision for the defendant to rely upon any evidence such as comparative spot hire rates). 
The Three-Stage Process and Fixed Costs
The Protocol provides for three separate stages. Base profit costs, disbursements and additional liabilities are payable. It is convenient to deal with each of these in turn, followed by a discussion of the stages themselves. 
Base profit costs

Profit costs are fixed with no escape provisions
. They may be summarised as follows
:
	Fixed costs in relation to the Protocol

	Stage 1 – Legal Representative’s Fixed Costs
	£400*

	Stage 2 – Legal Representative’s Fixed Costs
	£800*

	Stage 3 – 

	
	Legal Representative’s Fixed Costs
	£250*

	
	Advocate’s Costs
	£250

	
	Costs of Child Quantum Advice
	£150

	*These amounts will be increased by 12.5 percent if the claimant lives and instructs a legal representative who practices in an area set out in the Costs Practice Direction
.




Disbursements

Disbursements are limited to fees for a medical report (or reports) and for obtaining medical records, engineer’s report fees, DVLA or MIB search fees, court fees, any other disbursement that has arisen due to a particular feature of the case
. 
Additional LIABILITIES
The success fee is fixed
 with no escape provisions. Uniquely under the CPR, express provision is made for success fees to be charged by defendants as well as claimants; this is probably a reflection of the fact that many defendant solicitors have, over the past four or five years, begun to provide legal services under discounted collective conditional fee agreements. Only a party who has entered into funding arrangement of the type specified in CPR 43.2(1)(k)(i) may recover a success fee. 
The default success fee is 12.5 percent
. This is the amount which will be payable on claims which settle in Stages 1 or 2. If the end result is determined by the court and if that result is that the claimant has been awarded more than the defendant’s RTA Protocol offer, the success fee on the Stage 3 costs will rise to 100 percent. Different success fees may be payable for costs incurred during different parts of the claim. In cases which are determined at Stage 3 (be that on the papers or at a stage 3 hearing) the claimant will be entitled to 12.5 percent uplift on stage 1 fixed costs and stage 2 fixed costs, and will be entitled to 100 percent uplift on stage 3 fixed costs.
Where the claim settles prior to Stage 3, a claimant who has entered into a funding arrangement of the type specified in CPR rule 43.2(1)(k)(i) will be entitled to a 12.5 percent uplift against the costs awarded (whether they be only stage 1 fixed costs or both stage 1 and stage 2 fixed costs).

If the defendant enters into a funding arrangement of the type specified in CPR 43.2(1)(k)(i) and the amount of damages awarded at a stage 3 determination are less than or equal to the defendant’s RTA Protocol Offer (discussed below) then the defendant is entitled to a 100 percent success fee on the relevant stage 3 fixed costs.
In addition, ATE insurance premiums/an additional amount pursuant to section 30 of the Access to Justice Act 1999 are recoverable as disbursements
. 

Stage 1 - Overview
Stage 1 is the process by which the parties set out their cases. It also provides for an interim payment in respect of costs. 
Claims are started under the Protocol by the claimant's representative completing a 14-page Claim Notification Form ("CNF"). There are two ways of completing the form: it may either be completed using a standard web browser (www.rtapiclaimsprocess.org.uk) or by using an Application to Application (A2A) interface. It will be sent electronically to the defendant's insurer. At the same time (or as soon as practicable thereafter) a "Defendant Only CNF", a very similar form but with slightly less information contained therein, should be sent to the defendant by first class post.

Importantly, the defendant’s insurer must send an electronic acknowledgement the next day after receipt of the CNF
. Interestingly however, whilst sanctions are explicitly provided for throughout the Protocol, there does not appear to be any explicit sanction for a defendant's failure in this regard. Assuming the defendant’s insurer acknowledges the claim, it will then have 15 business days to complete the "insurer response" section of the CNF and return the same to the claimant
 (where the claim is against the MIB, the insurer response must be completed and returned within 30 business days
). 
Paragraph 6.15 sets out five scenarios which result in a claim automatically exiting the protocol. These will exist when (within the 15 or 30 day period mentioned above) the following happens:
· the defendant makes an admission of liability, but alleges contributory negligence (other than in relation to the claimant’s admitted failure to wear a seatbelt);
· the defendant does not complete and send the insurer response;
· the defendant does not admit liability;
· the defendant notifies the claimant that he considers there is inadequate mandatory information in the CNF (although rather peculiarly, Protocol 6.8 seems to contradict this by suggesting that this is not automatic at all but “shall be a valid reason for the defendant to decide that the claim should no longer continue under this protocol”); or
· the defendant notifies the claimant that he considers the matter to be a small claims track case.
Where any of these conditions exist, claims will exit the Protocol and will proceed under the existing Pre-action Protocol for Personal Injury Claims starting at paragraph 3.7
, which will provide the defendant with a maximum of three months to investigate the claim. Of course, having investigated the claim, the defendant may settle it before proceedings are issued, in which case costs will fall to be assessed pursuant to CPR 45 Section II in appropriate cases.
Where liability is admitted (or admitted and contributory negligence is alleged only in relation to the claimant's admitted failure to wear a seatbelt), the defendant must pay Stage 1 Fixed Costs within 10 business days of sending the insurer response
. Where a defendant fails to pay within that period, the claimant may give written notice that the claim will no longer continue under the Protocol
. Any such notice must be given within 10 business days of the defendant's failure, or the claim will continue under the Protocol. This gives rise to the obvious question of whether it will necessarily be reasonable for the claimant to ‘opt out’ of the Protocol when the defendant fails to pay. If, for example, the claimant elected not to continue under the Protocol on day 11 in circumstances where he knew that the cheque was in the post, the defendant may wish to challenge the claimant’s subsequent entitlement to costs. Provision for this exists at CPR rule 45.36, but it is not yet known how the court will exercise its discretion in such cases. Presumably each case will be decided on its own facts. Many (if not most) such cases will settle on the basis that fixed costs will apply; this will restrict the opportunity for the defendant to argue such points. 

The current Pre-Action Protocol for Personal Injury Claims provides that the claimant should not issue proceedings for 21 days after disclosure of the medical evidence/special damages evidence to allow the defendant the opportunity to settle the claim
. Those practicing in this area will be well aware of the challenges to costs where proceedings were issued on the 22nd day; these disputes are so common that the topic has its own name: ‘premature Issue’. It is possible (some would say likely) that the Protocol will invite similar challenges. 
Stage 2 – Overview

Stage 2 is the stage in which evidence is gathered thereby putting the parties in a position in which they may agree the claim. 
It is not wholly clear when Stage 1 ends and when Stage 2 begins. The Protocol gives no express guidance on this point. It will be a question of law in respect of which there will, do doubt, be authority in due course, but from the point of view of costs, it is likely that Stage 2 will have begun once Stage 1 costs are payable. That, in general, will happen within 10 days of an admission of liability
. 
Medical Evidence
The claimant is required to obtain a medical report
 and must check its factual accuracy before the same is sent to the defendant
. No further opportunity will be given to the claimant to challenge any factual accuracy once the medical report has been disclosed to the defendant
.

Where it is clear that one medical expert cannot deal with all elements of the claimant’s injury, the claimant may obtain a report from two medical experts of different disciplines
. If a further report is needed from an expert in another specialism, then this must be on expert recommendation rather than solely on the advice of the claimant’s solicitors
. A maximum of a total of six reports may be obtained from experts in four disciplines
. One could argue that this is a surprisingly generous allowance for a scheme which is intended to accommodate only low-value claims. 
If further medical reports are required, the protocol provides that the party should agree to stay the process for a suitable period
. There are no express provisions setting out what will happen if the defendant does not agree that further medical evidence is required; it may well be that the claimant is, after the effluxion of a reasonable period of time, permitted to obtain a further report on the basis that he will bear the risk as to whether the court ultimately allows the fees in respect of that report. In this regard, it is worth bearing in mind that disbursements are fees that the court may allow, rather than will allow (see CPR rule 45.30(1)(a)). 
In a similar vein, the Protocol provides that where a claimant obtains medical evidence over and above that provided for by the Protocol
, the Defendant may refuse to pay, or the Court may refuse to allow the costs. If the former, the claimant will have a right to have those costs assessed pursuant to CPR rule 44.12A. 
The alternative to obtaining such evidence is that the claimant elects to exit the Protocol, issue Part 7 proceedings and make an application for permission to rely. If the application fails, then the defendant may argue that the claimant unreasonably exited the Protocol
 and that he should be limited to the Protocol fixed costs. Even if the application for permission to rely succeeds, the defendant would be at liberty to argue that the matter should have been managed within the Protocol, and that if this had happened, the costs other than the expert’s fee would have been fixed accordingly. 
Interim Payments

A significant feature of the new process is the introduction of a structured scheme for the provision of very early interim payments. The process begins when the claimant’s representative sends the Interim Settlement Pack (“ISP”) to the defendant, which must contain initial medical reports, evidence of pecuniary losses and (interestingly) disbursements. The claimant can request within the ISP £1,000 or more
. 
The relevant provisions will differ depending on whether the request of is for £1,000 or more than £1,000: 

£1,000: If the claimant requests an interim payment of £1,000, the defendant must make such interim payment within 10 business days of receiving the ISP
. Failure to do so, will result in the claimant being entitled to elect to exit the Protocol, commence proceedings under Part 7 and apply for an interim payment in those proceedings. Notice of an intention to quit the Protocol must be given within 10 business days of the expiry of the defendant’s time to pay; if this is not done, the claim will continue under the Protocol
.
More than £1,000: If the claimant requests an interim payment of more than £1,000, the request must be justified and the heads of damage against which the payment is sought must be identified
. In such cases the defendant must, within 15 business days of receiving the ISP:
a) pay the full amount requested (less any deductable CRU);

b) pay £1,000 and explain why the requested figure cannot be agreed; or
c) pay more than £1,000 but less than the requested sum
 and explain why the requested figure cannot be agreed.

If the defendant complies with (b) or (c), the claimant can again elect to exit the Protocol, issue Part 7 proceedings and make an application for an interim payment
. If however, the claimant is awarded the same amount or less by way in interim payment than had been offered by the defendant, the court will, upon final determination of the claim, order the defendant to pay no more than Protocol stage 1 and 2 fixed costs, disbursements and success fee
. The wording of the Protocol is important in this regard because it appears to give the court no discretion. That is, in provides that, “...the court will order the defendant to pay no more than the stage 2 fixed costs...” (emphasis added).
Interim payments of £1,000 count against general damages only. Any interim payment over £1,000 counts against pecuniary losses only
.
The above interim payment provisions do not apply to child claimants. In such cases, Part 7 proceedings must be commenced and an application made to the Court. The Protocol does not however prevent a defendant making payment directly to a treatment provider in a case involving a child claimant
. One would expect that this would suffice in most cases.

The Settlement Pack/Consideration Period
Regardless of whether an ISP has been submitted within 15 business days of the claimant approving the final medical report and agreeing to rely upon the prognosis contained therein, a Stage 2 Settlement Pack (“S2SP”) must be submitted to the defendant comprising the appropriate form, medical reports, evidence of pecuniary losses and (again) evidence of disbursements. A defendant will not know when the claimant gave such instructions, and so it is unclear how this element of the timetable will be enforced or policed. Moreover, as the defendant is likely to want to keep the case within the confines of the Protocol, it is not wholly clear what sanction would be imposed for failure. Whilst the relevant paragraph refers to the defendant making an “offer” in response to the S2SP as opposed to a “counter-offer”, it seems clear from both the S2SP form itself, and the remainder of the Protocol that the claimant is required to make an offer when sending the S2SP to the defendant
. Upon receipt of the S2SP, the defendant has a second opportunity to suggest that the claim is a small claims track case in which case, the claim automatically exits the Protocol. It would also appear that the defendant is given an opportunity at this stage to withdraw the admission of causation
, which would also have the effect of disapplying the Protocol.  
The parties are given 35 business days to agree settlement (that is, “the total consideration period”). Within 15 business days of receiving the S2SP (“the initial consideration period”), the defendant must either accept the offer made by the Claimant in the S2SP form or make a counter-offer. Failure to respond within the 15 day period results in automatic exit from the Protocol. The parties are explicitly given the ability to agree an extension to the 15 day period
. 
It is not clear what is intended to motivate a claimant to agree an extension of time, nor is it clear whether sanctions would be imposed on a claimant who failed to do so
. Commentators have noted that this aspect of the Protocol seems to do nothing to discourage behavior which is not in accordance with the overriding objective. 
The defendant’s counter-offer must propose an amount for each head of loss, justifying any proposed reduction from the figure claimed, and may make a total offer which is more than the sum of the individual amounts allowed in respect of each head of loss
. Nevertheless, the Protocol provides no explicit sanction for failure to comply with this requirement, although one would expect that such an offer would have little or no effect for the purposes of the new Part 36 Section II. Thereafter the parties can use the remaining time to negotiate settlement (“the negotiation period”). If a party makes an offer 5 business days or fewer before the end of that 35 day period, there will be a further 5 day period for the offeree to consider the offer (“the further consideration period”) during which period no further offers can be made by either party
.
Where a claimant receives a counter offer, even if that counter offer was made the day after the S2SP was served, he will have until the end of the total consideration period to accept or reject the offer
. Whilst there is always a duty on the parties to attempt to achieve settlement, it is theoretically possible for a claimant to reject a defendant’s initial offer on the last day of the total consideration period, thereby ensuring entry into Stage 3 and securing the extra costs which accompany it. Defendants may be successful in challenging entitlement to Stage 3 costs in cases where a claimant/claimant’s representative has seemingly taken an extraordinary period of time giving/obtaining instructions on a Defendant’s counter-offer. That may, however, be difficult given that the Protocol does nothing to preclude such behaviour. 
It seems that the way in which a defendant can best protect himself is by making his initial offer his ‘best and final’ offer which he is satisfied will offer adequate costs protection at an assessment of damages hearing
. This, of course, will be a commercial matter for insurance companies to consider, and given the history of reliance upon claims management tools such as Colossus and Claims Outcome Advisor, one would perhaps not be surprised if insurers failed to make ‘best and final’ offers by return of the S2SP.
A further ‘automatic’ exit from the Protocol presents itself in stage 2. Paragraph 7.39 provides that where a party withdraws an offer made in the S2SP after the total consideration period (or further consideration period), the claim automatically exits the Protocol. It is notable that this applies to either party withdrawing that offer. Exit is automatic so the safeguards set out in CPR rule 45.36 do not apply (as discussed above). There is a risk that less scrupulous claimants will make offers which are unlikely to be accepted by defendants, only to withdraw them following the total consideration period and thus obtain costs assessed on the standard basis when Part 7 proceedings are issued. It seems that the new regime offers the defendant very little protection from this potential abuse. The point is re-enforced as the defendant’s offer in the S2SP would appear not to attract Part 36 status (as an RTA Protocol Offer – see below) until proceedings are issued under PD 8B
 and offers made within the S2SP are unlikely to comply with the formal requirements of CPR 36.2. It would thus seem that the only way in which a defendant can protect himself against this unsatisfactory position, is to replicate every offer made within the S2SP and subsequent total consideration period in correspondence as a fully compliant Part 36 offer in the event that the claim falls outside the Protocol at some future point.
Settlement at Stage 2

Where settlement is achieved (except where the claimant is a child) the defendant must pay (a) agreed damages, less CRU and interim payments; (b) any unpaid stage 1 fixed costs; (c) stage 2 fixed costs; (d) disbursements as applicable; and (e) success fee as applicable. This must be done within 10 business days of the end of the relevant period during which agreement was reached
. Thus, if a defendant accepts the claimant’s S2SP offer 2 business days after receiving the same, the defendant will have a further 43 business days to pay the above sums. Conversely, if the claimant accepts the defendant’s offer on the last day of the further consideration period, the defendant has 10 business days to pay the above sums.
The status of offers made under the Protocol prior to stage 3 is not as straightforward as it first appears. The offers contained within S2SP, and those made during the total and further consideration periods are not ordinary Part 36 offers as they will not comply with the requirements set out in CPR rule 36.2; this is because the S2SP form does not contain the necessary notices. Moreover, they will not have effect as Part 36 Section II offers until stage 3 is commenced
. The Protocol provides that any offer to settle made at any stage by either party will automatically include, and cannot exclude, stage 2 fixed costs plus disbursements in principle and success fee if applicable
.  It is probable that offers made within S2SP contain those terms as implied terms. 
In the main, the Protocol assumes that vehicle related damages will be dealt with outside the scope of the protocol under industry agreements between organisations and insurers
. They are not, however, precluded from being included in a claim under the Protocol; in fact, the CNF provides for their inclusion. The Protocol refers to these vehicle related damages as ‘additional damages’ where they were originally dealt with outside the Protocol and provides that once the total consideration period (or the further consideration period as appropriate) have expired, if both the ‘original damages’ claimed (those damages set out in the S2SP) and the additional damages remain outstanding, the claimant must incorporate those losses into the existing claim by amending the S2SP and allow the defendant to make an offer to include these additional losses
. If vehicle related damages were included in the S2SP from the outset, they remain classified as ‘original damages’.
Thereafter, the following process applies:-
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If the defendant fails to pay the sums set out in boxes 3 and 4 above within the 15-day period specified in paragraph 7.63, then the claimant may elect to exit the claim from the Protocol and commence proceedings under Part 7
. As set out above, the claimant must give notice of the same to the defendant. Whilst no time period is specified in paragraph 7.66 for such notice to be given, one would expect that he would have 10 business days as provided for elsewhere where notice of the election is required.

Stage 3 - Overview
Stage three is the litigation stage of the Protocol. 

Where the claim has not been capable of settlement following the procedure set out in Stage 2, the claimant should issue proceedings pursuant to the new CPR Practice Direction 8B. The claim form must state:
· that the claimant followed the Protocol;

· the date that Court Proceedings Pack (“CPP”) Parts A and B were sent to the defendant;

· whether the claim should be determined by the court on the papers or at a stage 3 hearing;

· dates to avoid for the stage 3 hearing;

· the value of the claim.

The claim form must be filed with the following items:
· CPP Part A;

· CPP Part B in a sealed envelope;

· Copies of medical reports;

· Evidence of special damages;

· Evidence of disbursements;

· Any notice of funding.

Service of the Court Proceedings Pack A and B on the defendant remains part of stage 2. Stage 3 begins when the Part 8 claim form and the documents set out above are filed at court
. The final S2SP offer for each side, now contained within CPP Part B, becomes an effective “RTA Protocol Offer” pursuant to CPR rules36.17-18. If proceedings have been started, any such offer may be withdrawn only with the permission of the court
. No further evidence will be considered over and above that set out above and filed with the claim form. If the Court decides that it needs further evidence, it will order that the claim proceed under Part 7, allocate to track and give directions
. In those circumstances, the court will not allow stage 3 fixed costs. RTA Protocol offers must not be communicated to the court during the currency of the claim and other offers must not be communicated to the court at all
. Where a claimant achieves a result that is less than or equal to the defendants RTA Protocol Offer, the claimant will pay the fixed costs
 in CPR rule 45.38 (plus interest
), but where he achieves a result for more than his own offer, he will be awarded fixed costs, plus enhanced interest on both the costs and damages
. 
There appears to be one significant item missing from the list recited above, namely, the Claimant’s witness statement. This is a curious omission, but it appears to be what the framers of the protocol intended. 
Once served with the claim form, the Defendant has 14 days to acknowledge service, to file and serve any notice of funding, and file and serve any CRU certificate that is in force
. The acknowledgment must state whether the defendant contests the amount claimed, contests the making of an order for damages, disputes jurisdiction, objects to use of the stage 3 process (in which case reasons must be given), and whether or not the defendant wishes the damages to be determined by the court on paper or at a hearing.
If the defendant opposes the claim on the basis that the claimant failed to follow the Protocol or on the basis that he filed fresh evidence with the claim form, the court will dismiss the claim and the claimant may start proceedings under Part 7
. It would thus seem that if witness evidence was to be filed with the claim form, then it would need to be served on the defendant with the S2SP. 
A party needs the court’s permission to withdraw an RTA Protocol Offer once proceedings have started. The court will only give permission if there is a good reason. If permission is granted, the claim exits the Protocol and directions will be given.

Damages can be determined by the court on paper or at a hearing
. Only one of the two parties is required to request a hearing for the matter to be so listed
. If the damages are determined by the court on the papers, the court will give reasons for its decision.

Costs consequences of a stage 3 determination

Pursuant to CPR rule 36.21 and CPR 45 rule 38, where the claimant obtains a judgment for an amount less than or equal to the defendant’s RTA Protocol Offer, the claimant will be ordered to pay the following:
· The appropriate type of stage 3 fixed costs (the claimant having already been paid stage 1 and stage 2 fixed costs);

· Disbursements (as set out above); and 

· A success fee (as set out above).
Pursuant to CPR rule 36.21 and CPR rule 45.32, where the claimant obtains a judgment for an amount more than the defendant’s RTA Protocol Offer, but less than the claimant’s RTA Protocol offer, the defendant will be ordered to pay the following: 
· Any outstanding stage 1 or stage 2 fixed costs;

· The appropriate type of stage 3 fixed costs;

· Disbursements (as set out above); and

· A success fee (as set out above).
Pursuant to CPR rule 36.21, where the claimant obtains a judgment for an amount equal to or more than the claimant’s own RTA Protocol Offer, the court will order the defendant to pay the following: 
· Any outstanding stage 1 or stage 2 fixed costs;

· The appropriate type of stage 3 fixed costs;

· Disbursements (as set out above); 

· A success fee (as set out above);

· Interest on the whole of the damages awarded at a rate not exceeding 10 percent above the base rate for some or all of the period starting with the date upon which the RTA Protocol Offer was deemed made; and
· Interest on costs at a rate not exceeding 10 percent above the base rate.

Limitation

Where compliance with the protocol is not possible before the expiry of limitation, the claimant should issue proceedings using the PD 8B procedure and state on the claim form that time is required to comply with the Protocol. Where the stay is granted, the claimant simply applies for the stay to be lifted when stage 3 is reached or at some other point when the claim is to no longer proceed under the Protocol, whereby directions will be given upon request. When the stay is lifted, the claimant must serve an amended claim form complying with the usual requirements set out above.

Child Settlements

The Protocol retains the need for court approval of settlements made on behalf of a child claimant
. The relevant provisions are contained in PD 8B. Where a child’s claim settles at stage 2, proceedings should be issued under PD 8B with the claim form stating that the Protocol procedure has been complied with and has resulted in an agreed proposed settlement. The claimant should file the following along with the claim form
:
· CPP Part A;

· Copies of medical reports;

· Evidence of special damages;

· Evidence of disbursements;

· Any notice of funding;

· A draft consent order;

· An advice by Counsel, Solicitor or legal representative; and
· A statement verified by a statement of truth signed by the litigation friend which confirms recovery or ongoing symptoms.
The court will use the witness statement to assist in determining whether the child’s attendance is necessary at the approval hearing. Costs will be awarded pursuant to CPR rule 45.33(2). Where the proposed settlement is not approved, the court will order a second approval hearing. If approved at the second hearing, the court will award the claimant his stage 3 type B fixed costs in respect of one of the two hearings only, but may award stage 3 type B fixed costs in respect of the other hearing to either party in the court’s discretion. If the proposed award is not approved at the second hearing, the court will give directions and the matter will proceed pursuant to Part 7.
In the event that settlement is reached after the issue of Part 8 stage 3 proceedings, an application should be made for a settlement instead of a stage 3 hearing. Costs will be awarded pursuant to CPR rule 45.34(2). Should the proposed settlement not be approved, the matter will be listed for a stage 3 hearing.
Non-compliance with the protocol

Much of the Protocol is contained in protocols annexed to the CPR; as such, that part of the Protocol has not been laid before Parliament and cannot be regarded as being a source of law. It is, nonetheless, relevant in that – as with any pre-action protocol -- it creates obligations and expectations which, if ignored or thwarted, may be reflected in either the incidence or quantum of costs; in this regard, CPR rule 44.5(5)(a) defines relevant conduct for the purposes of deciding the incidence of costs as including the extent to which the parties followed any relevant pre-action protocol
. This general principle is reinforced by the preamble to the Protocol, which specifically states that in an appropriate case the Protocol describes the behaviour that the court will normally expect of the parties
. 

Whilst it would seem to be general rule that the court may take the existence of protocols and fixed costs regimes into account when deciding the incidence of costs, the Protocol
 (or, more accurately, CPR Part 45 VI), the Protocol has direct application in cases where a claim ought to have been started under it
; it is not known whether this deemed applicability would operate in a mandatory way or only at the court’s discretion, but the wording of CPR Part 45 VI suggests the former
. The Protocol makes provision for the court to take into account non-compliance with the Protocol, and in particular, the court may take into account the fact that the claimant has failed to give the requisite information about the claim, where the claimant overvalued the claim, or where the claimant has in some other way caused the Protocol process to be discontinued
. Where the court makes such a finding, the defendant’s liability for costs will be limited (not fixed) to the amount that would have been paid had the claim progressed under the Protocol
. 

Conclusion

The new regime will undoubtedly have a significant effect upon the landscape of low value road traffic accident claims. It remains to be seen whether it will make the process less expensive. There are those who have doubts in this regard. It should not be forgotten, however, that every new regime will cause satellite litigation in the early days, so a flurry of activity over the next 12 months or so should not be taken as being a marker of failure. 
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The defendant must pay the agreed original damages + stage 1 fixed costs + stage 2 fixed costs + disbursements + success fee were applicable within 10 business days of agreement of original damages. 


The Claimant may issue Part 7 proceedings in respect of the additional damages. (Protocol 7.50-53)





The claimant must send Court Proceedings Pack A and B which states the final offer and counter-offers of the respective parties & supporting comments regarding the disputed heads of loss. The defendant must pay the final damages offer + stage 1 and 2 fixed costs + disbursements 


(Protocol 7.52 & 7.55 – 66) (The same applies where there is no claim for additional damages)





The defendant must pay the agreed additional damages within 10 business days and send the Court Proceedings Pack A and B which states the final offer and counter-offers of the respective parties & supporting comments regarding the disputed heads of loss. 


The defendant must pay the final damages offer + stage 1 & 2 fixed costs + disbursements (Protocol 7.55 – 66)
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� See Low Value Personal Injury Claims in Road Traffic Accidents, (October 2009), MoJ. 


� See Case track limits and claims process for personal injury claims (2007) Consultation Paper, CP 8/07, DCA. 


� See paragraph 1(1) of The Civil Procedure (Amendment) Rules 2010 (SI 2010/621)


� Paragraph 4.1(1) of the Protocol. 


� See CPR rule 45.27(1); this would appear to make it unnecessary to rely by analogy on cases such as Drew v Whitbread [2010] EWCA Civ 53 as application is a matter of express provision rather than impliedly as a matter of reasonableness. 


� See paragraph 4.1(2) of the Protocol; unhelpfully, the Protocol defines road traffic accidents by reference to bodily, rather than personal, injury (see paragraph 1.1(10)). 


� Paragraph 4.1 of the Protocol; the Protocol ceases to apply if the claimant notifies the defendant that the claim has now been revalued at more than the upper limit: see paragraph 4.2. 
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� See paragraph 4.4(3) of the Protocol. 
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� See paragraph 4.5 of the Protocol. 


� See paragraph 5.10 of the Protocol. 


� Scenario 1: RTA involving soft tissue injury to the neck. Solicitors instructed on a private retainer. Case settles when the Defendant makes an offer of £1,500 general damages plus £50 special damages upon receipt of the medical report and supporting special damages documentation which is accepted by the Claimant within 21 days.





� Scenario 2: RTA involving soft tissue injury to the neck. Solicitors instructed under a Conditional Fee Agreement. Case settles when the Defendant makes an offer of £4,000 general damages plus £1,000 special damages after some limited negotiation following disclosure of the medical report and supporting special damages documentation, which is accepted by the Claimant within 21 days.





� Scenario 3: RTA involving soft tissue injury to the neck. Solicitors instructed on a private retainer. Case settles when the Defendant makes an offer of £7,500 general damages plus £2,500 special damages after some 6 weeks protracted negotiation following disclosure of the medical report and supporting special damages documentation.





� Scenario 4: RTA involving soft tissue injury to the neck. Solicitors instructed under a Conditional Fee Agreement. Case proves incapable of settlement between the parties and must be determined by the Court at a Stage 3 Hearing/Disposal Hearing.
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� See paragraph 6.9 of the Protocol; see also CPR rule 45.36(2). 


� See paragraph 7.32 of the Protocol. 


� Protocol 6.76.


� See CPR rule 45.29(4). 
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