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Raising Conduct on Assessment:  A Welcome Development

The recent Court of Appeal decisions in Drew v Whitbread and O'Beirne v Hudson confirm that a party is no longer precluded from raising conduct/exaggeration at detailed assessment on the basis that it was not raised when the substantive Order for costs was made.
The recent decision of the Court of Appeal in Drew v Whitbread [2010] EWCA Civ 53 represents a welcome decision for defendant practitioners faced with exaggerated claims.  At one extreme, a claim might involve a low velocity rear-end-shunt in relation to which the Claimant has suffered soft tissue injuries lasting for three weeks.  Despite this, loss of earnings of £500,000 have resulted and it is necessary now to employ a gardener for life to undertake all of the tasks which the Claimant would have undertaken but for the accident and whilst not indulging in her equal passion for DIY.  

The present case however relates to a slightly less extreme employer’s liability claim.

To put the recent judgment in to some context, one of the leading cases preceding the judgment was Aaron v Shelton [2004] EWHC 1162 (QB), which essentially held that a party was precluded from raising the opponent’s conduct on detailed assessment if the issue was not raised when the substantive Order was made.  The judgment effectively held that it would be beyond the powers of a judge on assessment to consider conduct under Part 44.5(3), since this would constitute going behind the original Order made under Part 44.3.

The case of Northstar Systems Ltd & Others v Fielding & Others [2006] EWCA Civ 1660 went some way to undermining the draconian nature of the interpretation of the judgment in Aaron, but was arguably distinguishable on the basis that it related to misconduct and dishonesty (indeed, to the extent that the judge found the Claimant’s original case had involved fraudulent conspiracy). 

As such, defendants found themselves, on assessment, potentially precluded from raising the Claimant’s conduct, notwithstanding the provisions of Part 44.5(3) and preceding case law on the point.  The Court of Appeal’s decision in Drew v Whitbread decisively reverses what was undoubtedly an unsound position.  

The facts of the case were that the matter was allocated to the multi track on the basis that the Claimant’s schedule of special damage alone exceeded £30,000.  The Claimant was ultimately awarded £9,291.56, taking into account a reduction of 25% for contributory negligence.  
In relation to the substantive Order for costs, Counsel for the then Defendant raised the Claimant’s conduct, specifically as to an alleged failure to negotiate, alleged exaggeration and allegedly wanting conduct in respect of agreeing the experts.  

The trial judge made an Order for costs to be payable on the standard basis, subject to the caveat that the Defendant have permission to raise on a detailed assessment all issues relating to costs incurred on the issue of quantum, including all costs relating to correspondence with the medical experts from a certain date.

The District Judge on assessment ruled that she would be assessing the costs as if the matter had been allocated to the fast track from the date upon which she considered that the parties would have been aware that the matter should have been pursued as a fast track case.  The District Judge made this ruling partly on the basis that the trial judge had held that the Claimant exaggerated his claim, based on an attendance note of the hearing.  

On appeal, Judge Leeming upheld the District Judge’s decision, notwithstanding the fact that the trial judge had ordered that costs were payable on the standard basis.  It also transpired that the trial judge had not in fact made such a ruling in relation to exaggeration, although no blame was attributable to either party in this regard.  

Broadly, the Court of Appeal’s judgment in the present case addressed the following questions:
a) Can a costs judge order that costs are limited to those which would have been recoverable on a fast track basis, where the substantive order related to a multi track claim and provided for costs to be payable on the standard basis?
b) Is the paying party precluded from raising the point on assessment if it has not been raised before the trial judge responsible for the substantive order?
The Court made the following findings:

· The importance of the distinction between Parts 44.3 and 44.5 was highlighted.  Whilst a costs judge could be bound by a ruling under 44.3, specifically 44.3(6), a failure to raise the matter under 44.3 could not preclude a party from raising it under 44.5.  
· Lahey v Pirellii [2007] EWCA Civ 91 was referred to, in particular at paragraph 20, to the extent that “…there is a real difference between (a) carrying out an assessment and deciding as part of the assessment to reduce the Bill by a percentage and (b) deciding in advance of the assessment that the receiving party will only receive a percentage of the fixed costs…”.
· There are some circumstances where an issue should be raised before a trial judge, for example where a costs judge would otherwise effectively be required to retry an issue in order to adjudicate, but Part 44.3 and Part 44.5 are intended to work in harmony and the parties’ conduct may have to be considered under both. 


· In the present case, the trial judge declined to make a substantive Order which reflected the then Claimant’s alleged exaggeration.  In addition, the District Judge on assessment based her ruling to some extent on the erroneous note that the trial judge found the claim to be exaggerated.  It was also relevant that the trial in fact lasted for two days, in light of which the Claimant was effectively deprived of a day’s costs (the trial fees being reduced in line with fixed fast track trial fees).  As such, the District Judge was wrong simply to rule that fast track costs were applicable, since this prevented her from considering whether the matter would always have run to a second day.  Had this been considered, and had she found that the matter should not reasonably have run to a second day, it would be reasonable to rule that fast track costs should apply.  This, combined with the erroneous nature of the trial judge’s summary, meant that the matter should revert to the District Judge for reconsideration.

The decision in O'Beirne v Hudson [2010] EWCA Civ 52, heard directly before Drew, reached a similar conclusion in respect of an RTA claim which settled for just £400 in respect of general damages and £719.06 in respect of hire charges.  A Consent Order was nonetheless signed providing for costs to be payable on the standard basis.  The question before the Court, and, again, this was a second appeal, was whether a judge was entitled to find that the paying party should pay costs only on the small claims track basis where the claim would have been allocated to the small claims track had it reached that stage.  

The Court of Appeal held that the costs judge could not rule at the onset that costs were payable on the small claims track basis, where the substantive Order provided that costs were payable on the standard basis.  However, Part 44.5(1) entitled the costs judge to take into account the fact that the matter would have been allocated to the small claims track in deciding what was reasonably recoverable.  Applying this test, it was within the cost judge’s discretion to disallow costs which could not be recovered had the case been so allocated (including all lawyers’ fees).

As such, the judge’s discretion in relation to conduct is broad, provided that he or she does not go behind the original Order.  If a special substantive Order is sought, it can obviously be obtained only from the trial judge.  However, Parts 44.3 and 44.5 are intended to work in harmony: the failure to raise a point under the former does not preclude the costs judge from having regard under the latter.  The costs judge’s discretion in this regard is back where it should be.  

2010 Guideline Hourly Rates

The Master of the Rolls has now accepted the recommendations of the Advisory Committee on Civil Costs and implemented new Guideline Hourly Rates, which have been increased in line with inflation by 1.7%.  These are effective from 1st April 2010.

The new rates are as follows:

 New Guideline Hourly Rates for 2010 

Band A
Band B
Band C
Band D 
London 1 
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London 2 
317 
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London 3 
(229-267) 
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121 
National 1
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161 
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National 2
201 
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146 

111 

In accordance with our standard Terms of Business, GWS’s rates will follow this modest increase.  However, for ongoing cases in which we are already instructed our rates will be left unaltered.

The RTA Protocol

On 30th April 2010 the new Pre-Action Protocol for low value RTA claims, in relation to which liability is admitted, came into force.  This prescribes fixed procedures and costs for RTA accidents which take place on or after 30th April 2010, where general damages are between £1,000 and £10,000.  The objective is to ‘streamline’ the process, encourage early settlement and limit costs.  The extent to which these objectives are likely to be achieved, at least in the early stages, is open to debate.
Ultimately, it remains to be seen how the new process will work.  It is easy to see how claims will fall outside the system, as a result of either the Claimant’s or the Defendant’s approach.  It is equally easy to see how further satellite litigation will ensue.

If, which is a big ‘if’, the implementation of the new streamlined process is effective, the benefits to paying parties are clear.  Watch this space…and don’t hold your breath. 

Termination of the Retainer – Are Costs Payable?

The recent decision of the Court of Appeal in Richard Buxton (Solicitors) v Mills-Owens and Law Society (Intervener) [2010] EWCA Civ 122 sheds some light on the instances in which costs are payable, notwithstanding the fact that the Claimant’s solicitor has 
terminated the retainer under which costs are payable before the entire contract is complete.

The Law Society’s Model CFA Agreement provides that basic charges and disbursements may become payable in the event that a solicitor terminates the retainer because of the Claimant’s failure to keep to his or her responsibilities.  The same costs are payable if the solicitor terminates the retainer because of the Claimant’s failure to follow its advice.  Where the solicitor terminates the retainer because the prospects of success are reduced, just disbursements are payable.
But, under what circumstances are costs payable when a solicitor terminates a standard contentious business agreement with its client, because it does not wish to act in accordance with its client’s instructions?  The recent Court of Appeal decision in Buxton held that it is a question of the extent to which the case was ‘bound to fail’.

The Respondent instructed Richard Buxton to act in relation to an appeal.  Richard Buxton, assisted by Counsel and advice from the Law Society, advised that the grounds of appeal were very limited.  Nonetheless, the Respondent’s instructions were to appeal on broader grounds.  Richard Buxton considered that these would have no prospect of success, terminated the retainer as a result, and sought its fees.

At first instance, the costs judge disallowed Richard Buxton’s costs on the basis that the firm should have given effect to the client’s instructions.  This was upheld at second instance, when Richard Buxton contended that it was obliged to terminate the retainer in line with the Solicitor’s Practice Rules 1990, r.12.12, which provides that a solicitor ‘must not terminate his or her retainer with the client except for good reason and upon reasonable notice’.  (This has now been replaced by the Solicitor’s Code of Conduct 2007, r.2.01.(2), which requires that a solicitor ‘must not cease acting for a client except for good reason and on reasonable notice’).  The question on appeal to the Court of Appeal was whether the retainer had been terminated for ‘good reason’.

The Court of Appeal held that the costs were properly recoverable, on the basis that solicitors are under a professional duty not to put forward arguments they consider to be unarguable.  Here, the Respondent’s instructions had been to put forward an unarguable point, in light of which Richard Buxton had ‘good reason’ for terminating the retainer and costs were payable.

The Court referred to the Solicitor’s Code of Conduct 2007 at 11.01(3), which provides that a solicitor must not draft any documents relating to any proceedings containing any contention which you do not consider to be properly arguable, which echoes the Bar Council’s Code of Conduct in this regard.

What exactly constitutes an ‘unarguable point’ is not entirely clear, nor is the exact nature of a ‘good reason’.  Whilst of course the express terms of business in individual cases will apply - here, they echoed the Solicitor’s Practice Rule that the retainer could be terminated with good reason - a Claimant’s solicitor can recover its costs only where they are recoverable in accordance with those terms.  As such, it is worth establishing the facts surrounding the termination, which may lead to a legitimate and persuasive argument that no costs are payable in accordance with the terms of the retainer or in 
accordance with the Solicitor’s Practice Code.
In Brief
· Drew v Whitbread [2010] EWCA Civ 53 decisively overrules the decision in Aaron v Shelton [2004] EWHC 1162 (QB).  A party is no longer precluded from raising conduct/exaggeration at detailed assessment on the basis that it was not raised when the substantive Order for costs was made.
· New Guideline Hourly Rates introduced, increased in line with inflation at 1.7% and effective from April 1st 2010. 
· The new RTA Protocol, which came into force on 30th April 2010, provides for fixed costs in RTA claims where the accident occurred on or after the same date.
· Richard Buxton v  Mills-Owens (Respondent) & Law Society (Intervener) [2010] EWCA Civ 122 establishes the fact that a Claimant’s solicitor can still recover costs, notwithstanding the fact that it has terminated the retainer before the entire contract is complete, if the retainer has been terminated for ‘good reason’.
Book Review - Civil Costs: Law and Practice
Dr Mark Friston, specialist costs counsel, has just had published his new book Civil Costs: Law and Practice. 
This invaluable guide is essential reading for all civil litigators, whether directly or indirectly involved in legal costs.

It is simply head-and-shoulders above any other costs book on the market.

Legal Costs News and Information

Following on from GWS’s successful Legal Costs Blog, bringing you up-to-date news and commentary on the world of legal costs, we are delighted to announce the launch of Legal Costs Central.  This web portal provides direct access to legal costs information across the internet and is quickly establishing itself as the essential starting place for all legal costs queries. 
Complimentary Costs Training

GWS are currently arranging a limited number of complimentary in-house costs law training sessions for 2010 to defendant panel solicitors and insurers.  These typically focus on the proactive steps that can be taken during the life of a claim to control third party costs but can be tailor-made to your requirements.  We will also be covering the final Jackson report and its implications.    
Please contact Simon Gibbs if you would like to find out more.  

Contact 

If you wish to discuss the contents of this update in more detail contact:

Simon Gibbs

Tel: 020-7096-0937

Email: simon.gibbs@gwslaw.co.uk 
Address: Gibbs Wyatt Stone, 68 Clarendon Drive, London SW15 1AH

DX: 142502 Enfield 7
Website: www.gwslaw.co.uk
Legal Costs Blog: www.gwslaw.co.uk/blog 

Gibbs Wyatt Stone

Dedicated  to   providing  the  level   of

 expertise expected from specialist costs

 counsel    and   the   range  of   services

  provided by traditional costs draftsmen.
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