PART 3
REFORM OF CIVIL COSTS AND FUNDING

Introduction

The Government proposes the most radical reforms of costs and funding in the civil justice system since the nineteenth century.

In March 2011 the Ministry of Justice presented to Parliament its paper

“Reforming Civil Litigation Funding and Costs in England and Wales – Implementation of Lord Justice Jackson’s Recommendations: The Government Response”.

At the same time it issued a Consultation Paper entitled

“Solving disputes in the county courts: creating a simpler, quicker and more proportionate system.

A consultation on reforming civil justice in England and Wales”.

The consultation in relation to this second document ended on 30 June 2011 and at the time of writing the Government’s response is awaited.

Part A deals with the Government’s specific proposals in relation to the paper laid before Parliament.

Part B will deal with the Government’s specific proposals in relation to the second consultation paper.

PART A

IMPLEMENTATION OF THE JACKSON REPORT

The Jackson Report and the Government’s response show a marked hostility to victims and their representatives as well as being littered with errors and false logic.

Three brave costs judges Masters Campbell, Haworth and Leonard have made clear their strong objection to the proposals.

In a report from February the judges said many of Jackson’s proposals – most of which have been adopted by the Ministry of Justice – were ‘inappropriate’.
They said claimants who have suffered serious medical injuries could lose thousands of pounds intended to pay for their care and they blamed the ‘inept’ handling of claims by defendants for allowing costs to spiral out of control.
Their report concluded: ‘The CFA [Conditional Fee Arrangement] has undergone many changes and improvements since implementation.
‘Having taken a decade for these to have been achieved, now is not the time to make radical changes which give no guarantee that access to justice at reduced costs will be delivered.’
The judges said they had dealt with many bills in which the costs had been significantly but avoidably increased by the conduct of defendants.
They added: ‘In some cases, the litigation is conducted with hostility, thereby requiring claimants to address each and every point.
‘In others, defendants delay, thereby causing unnecessary additional costs. 
'In others still, settlements are left to the last minute, thereby often triggering the third stage of a three-stage success fee (always 100%), whereas had the defendants opened the negotiations earlier, the figure would have been significantly less.’
The Jackson report proposed capping success fees at 25%, payable from the claimant’s compensation. 
General damages in all cases should be increased by 10%, but the dissenting costs judges stated that would often leave claimants denied the compensation they deserved and needed.
The judges recommended standardising litigation insurance premiums wherever possible, reducing the success fee after an admission of liability and restricting the availability of CFAs to individuals.
1.
Conditional Fee Agreements


The section of the Parliamentary paper headed “The Way Forward” reads, in 
relation to conditional fees:

“5…….


“The Government intends to:


Abolish the general recoverability of the CFA success fee from the losing 
side.  In future any CFA success fee will be paid by the CFA funded party, 
rather than the other side.  Crucially, this would give individual CFA 
claimants a financial interest in controlling the costs incurred on their behalf.  
It returns the position to when CFAs were first allowed in civil litigation in 
England and Wales in the 1990s.”

8.
“The Government believes that claimants who have been compensated for 
personal injury should have their damages protected from having too much 
deducted by their lawyer as a success fee.  In personal injury cases, there 
will be a cap on the amount of damages that may be taken as a success 
fee.  The cap will be set at 25% of the damages other than those for future
care and loss.  This will help protect claimant’s damages generally, and will 
specifically protect those relating to future care and loss.  Special damages for 
future care and loss, which can run into many millions of pounds in the most 
catastrophic injury cases will be protected.
9.
The maximum success fee that a lawyer may agree with a client under a 
CFA will remain at 100% of base costs.  However, in personal injury 
cases this would be subject to the 25% cap on damages (other than those 
for future care and loss) as described above.”
0 -------- 0 
Thus recoverability of the success fee will be abolished in all cases of all kinds without exception.

The 100% maximum success fee will remain, that is a maximum 100% uplift on profit costs.

The 25% success fee cap on damages will apply in personal injury cases only, but will apply to all types of personal injury cases, including clinical negligence.

The 25% is 25% of all damages excluding damages for future care and loss.  Thus the 25% will bite on all general damages and on special damages to the date of settlement.

The paper is silent as to whether the 25% includes VAT or not.  If VAT is on top then the true rate as far as the client is concerned is 30%.

	Example:
	£

	Damages
	10,000.00
________

	Less

25% success fee
	2,500.00

	VAT thereon
	500.00
_______

	Balance to client
	7,000.00

_______


Turning that round the other way, if the 25% includes VAT then to the solicitor the actual maximum percentage “take” is 20.83%.

	Example:
	£

	Damages
	10,000.00

________

	Less

20.83%  success fee
	2,083.33

	20% VAT thereon
	416.67

_______

	Balance to client
	7,500.00

_______


It is crucial to remember that the 25% cap is only on the success fee and thus the claimant’s solicitor is still entitled to charge solicitor and own client costs on top, thus potentially taking far more than 25% of the damages.
Whether the claimant personal injury market will bear this remains to be seen.

The paper is silent as to whether the same rules will apply to Alternative Business Structures, which are expected to come into being on 6 October 2011 under the Legal Services Act 2007.

2.
After the event insurance


“The government intends to:


-
Abolish the general recoverability of after-the-event (ATE) insurance 

premiums. In future any ATE insurance premium will be paid by the 

party taking out the insurance, rather than then other side. Again, this 


returns the position to that which existed in the 1990’s.”


At paragraph 6 of the introduction the White Paper proposes a slight 
qualification to the general rule that ATE insurance premia should not be 
recoverable and that exception is in relation to just the Claimant’s expert 
reports in just clinical negligence cases. Thus such recoverable after-the-event 
insurance premia will not cover the other side’s costs. 


Paragraph 6 reads, in full: - 


Refinement to the proposals for public policy reasons


“The Government is aware of specific concerns in relation to the funding of 
expert reports in clinical negligence cases. These expert reports can be 
expensive and we need to provide a means of funding them to ensure that 
meritorious claims can be brought by those who cannot afford to pay for these 
reports upfront. To address this, the Government is making one change to 
Lord Jackson’s key recommendations. The Government intends to have a 
tightly drawn power to allow recoverability of the ATE insurance premiums to 
cover the cost of expert reports only in clinical negligence cases. The details 
would be set out in regulations. The Government will continue to engage with 
claimant and defendant representatives and general liability insurers, to ensure 
the joint expert reports can be commissioned wherever possible so that ATE 
insurance is not necessary.”

The Government also proposes to abolish the recoverability of the self-insurance element by membership organizations, equivalent to the 
ATE insurance premia. This method of insurance was largely used by trade unions and some other membership organizations and it allowed such organizations to recover from the losing party the notional premium for what was self-insurance. 
It is anticipated that the primary legislation required to repeal the relevant sections of the Access to Justice Act 1999 will be considered by Parliament in the 2011 – 2012 Parliamentary session.

It is the government’s aim that the recoverability of ATE insurance premia will cease in relation to new ATE policies taken out from April 2012 onwards. It is not intended that the legislation will affect ATE premia incurred before then.

If the Government’s proposals are approved by Parliament, which seems almost certain, then many commentators believe that the entire ATE insurance market will be unsustainable and that ATE insurance will simply be unavailable from April 2012 onwards. 

Further pressure on the viability of the ATE market will result from the Government’s proposals to introduce qualified one-way costs shifting in all personal injury cases, including clinical negligence.

3.
Qualified One Way Costs Shifting (“QOCS”)


Paragraph 11 of the White Paper reads:

“A regime of Qualified One Way Costs Shifting (‘QOCS’) will be introduced for personal injury cases, including clinical negligence

This was proposed by Lord Justice Jackson and means that an individual claimant is not at risk of paying the defendant’s costs should the claim fail (except in limited prescribed circumstances), but that the defendant – which typically in personal injury cases is a relatively well-resourced body – would have to pay the individual claimant’s costs should the claim succeed.

The exceptions will be:

(i)
on behaviour grounds – where the claimant has acted fraudulently, 
frivolously or unreasonably in pursuing proceedings – so a reasonable 
claimant will not be at risk of paying the other side’s costs on 
behaviour grounds; and

(ii)
on financial means grounds – only the very wealthy would be at risk of 
paying 
the other side’s costs.  The Government will continue to discuss 
with stakeholders how the rules should be drafted, including whether 
any minimum payment to a successful defendant’s costs should be 
payable by the losing claimant in order to prevent speculative claims. 
QOCS will not be extended beyond personal injury claims at this stage, 
so the normal costs shifting rules will continue to apply in other cases”.

While QOCS will only apply to personal injury cases, including clinical negligence, that is where the vast majority of the income of ATE insurers comes from.

Indeed at Paragraph 23 of the White Paper the Government says:

“A regime of qualified one way costs shifting (“QOCS”) will be introduced which will mean that claimants do not need to take out ATE insurance to anything like the extent they do now; when they do, they will pay the premium themselves, which will encourage the market to set more reasonable premiums”.

If even non-recoverable ATE insurance is unnecessary in such cases it is hard to see the ATE market surviving.
Time will tell. 

4.
General Damages


There will be an increase of 10% in non-pecuniary general damages such as 
pain, suffering and loss of amenity in tort cases, for all claimants.


In the parallel universe inhabited by Messrs Clarke and Jackson where all 
injured victims are bad and all tortfeasors good 10% equals the 25% to be 
taken as a success fee.


Actually it does not.
	Example: 

Existing scheme:
	£

	Damages

Deductions
	10,000.00

NIL

________

	To the victim
	10,000.00

_______

	New scheme:
	

	Damages

Add 10%
	10,000.00

1,000.00

_______

	
	11,000.00

	Less 25%
	2,750.00

_______

	To the victim
	8,250.00

_______


5.
Proportionality


Paragraph 14 of £The Way Forward” reads:


“A new test of proportionality in costs assessment will be introduced.  
This will mean that only reasonable and proportionate costs may be recovered 
from the losing party.  This would act as a long stop to control the costs of 
activity that is clearly disproportionate to the value, complexity and 
importance of the claim”.

6.
Litigants in Person


Paragraph 15 reads:


“The prescribed rates which successful litigants in person may recover 
from losing opponents will increase in line with inflation since they were 
set.  These rates have not been increased since the mid-1990s.  Business 
representatives in particular have supported this change, for those cases in 
which business people represent themselves in court”.


Unfortunately my copy of the White Paper appears to be missing the section 
about uprating Fixed Costs on the same basis.  Will any reader who has the 
full copy please send to me the relevant sections.
7.
Part 36


Paragraph 12 reads as follows:

“Part 36 of the Civil Procedure Rules (offers to settle) will be amended to equalise the incentives between claimants and defendants to make and accept reasonable offers.  This will apply to all civil cases, and the Government will discuss the details with stakeholders in due course.  In particular, it will be made clear that where a money offer is beaten at trial, by however small a margin, the costs sanctions applicable under Part 36 will apply.  An additional sanction (equivalent to 10% of the value of the claim) will be introduced to be paid by defendants who do not accept a claimant’s reasonable offer that is not beaten at trial.  The Government is minded to explore an alternative sanction (linked to costs rather than damages) for claims where a remedy other than damages is sought, to avoid satellite litigation around the court’s valuation of such claims.
The devil will be in the detail, but this formally reverses Carver v BAA, although the courts had effectively already done that.
8.
Contingency Fees


Paragraph 13 reads:

Damages-based agreements (DBAs/contingency fees) will be allowed to be used in civil litigation.  DBAs are another type of ‘no win no fee’ agreement, but the lawyer’s fee is related to the damages awarded, rather than the work done by the lawyer.  The Government will lift the restriction on their use in civil litigation.  DBAs will provide a useful additional form of funding for claimants, for example in commercial claims.  Successful claimants will recover their base costs (the lawyer’s hourly rate fee and disbursements) from defendants as for claims, whether funded under a CFA or otherwise, but in the case of a DBA, the costs recovered from the losing side would be set off against the DBA fee, reducing the amount payable by the claimant to any shortfall between the costs recovered and the DBA fee.  DBAs will be subject to similar requirements for parties to the agreement as for CFAs.  For example, the amount of the payment that lawyers can take from the damages in personal injury cases will be capped (at 25% of damages excluding for further care and loss).  However, the Government is not persuaded that there should be a requirement for a claimant to obtain independent legal advice in respect of a DBA.

I will deal with the detail on another occasion.  Suffice to say that a 
contingency fee where the solicitor has to knock off every pound received 
from the other side will have no takers.
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